
 

 

            IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (M),  

                  GOHPUR, SONITPUR 

                P.R. CASE No. 38/2019 

                                        U/S 279/338 IPC 

                          State 

                                                           Vs 

              Sri Joy Prakash Baruah                               ….......…Accused 

 

           PRESENT: Sri B. Acharyya, LL.M., A.J.S. 

          Sub-Divisional Judicial Magistrate (M), Gohpur, Sonitpur 

 

           Appearances: 

          For the Prosecution:       Smti Barnali Chetia, Ld. APP  

          For the Defence:       Sri Pranjal Baruah, Ld. Adv. 

          Offence Explained on:       30.05.2019 

 

          Date of Evidence:             20.06.2019 

          Date of Argument:       02.01.2021 

          Date of Judgment:       18.01.2021 

                                   J U D G M E N T 

1. The Prosecution case in brief is that one Sri Sonaram Mili has filed an FIR on 

03.12.2018 stating, inter alia, that on 18.11.2018 at about 7:20 P.M., he took the 

cycle of his brother Umesh Mili and went towards the market and when he was 

returning from the market at Kathalkuchi highway, one unknown person coming 



 

 

from opposite direction with a motorcycle in high speed hit the cycle of the informant 

as a result of which informant sustained grievous injuries. Moreover, accused also 

damaged the bicycle of the informant as stated in the FIR.   

 

2. O.C Gohpur P.S on receiving the FIR registered a case vide Gohpur P.S Case No. 

361/18 under Sections 279/338 of the Indian Penal Code. After investigation, the I.O 

laid down the Charge sheet under Sections 279/338 of the Indian Penal Code against 

accused Sri Joy Prakash Baruah for trial.  

 

3. On appearance before the court, accused was furnished with copies of relevant 

documents u/s 207 of the Cr.P.C and upon hearing both sides, offence u/s 279/338 

of the Indian Penal Code was read over and explained to the accused person and he 

pleaded not guilty and claimed to be tried.  

 

4. The Prosecution examined 3 (three) witnesses including the informant of this case. 

Thereafter, Ld. APP has prayed to close the evidence of the prosecution and 

accordingly, prayer was allowed. 

 

5. The examination of the accused person u/s 313 of the Cr.P.C was dispensed with as 

there does not appear any incriminating materials from the evidences of PWs. 

 

6. Heard the arguments put forward by the learned counsel for the accused person and 

the learned APP for the State and also perused the evidences and materials on 

record.   

            POINTS FOR DETERMINATION: 

7. The following Points have been taken up for determination and discussion in the 

case: 

 

1. Whether accused Joy Prakash Baruah on 18.11.2018 at about 6:30-7:00 P.M at 

Kathalkuchi-Kamdewal Road drove a motorbike bearing No. AR-01 K 7248 

Bajaj 150 Pulsar in a manner so rashly and negligently so as to endanger 

human life and thereby committed an offence punishable under Section 279 of 

the Indian Penal Code? 

 

2. Whether accused person on the same date, time and place, caused grievous 

injury to the victim by driving the aforesaid bike in a rash or negligent manner 



 

 

and thereby committed an offence punishable under Section 338 of the Indian 

Penal Code?  

           DISCUSSION, DECISION & REASONS THEREOF: 

8. Sri Sonaram Mili as PW 1 in his evidence deposed that he filed ezahar in this case. 

He further stated that he do not know the accused. He further stated that accident 

took place on 18.11.2018 evening at about 7:00 P.M at Kathalkuchi Kamdewal 

adjoining road when a bike hit his brother Umesh Mili from opposite direction when 

his brother Umesh Mili was going by a bicycle. His brother’s leg was broken and his 

brother also sustained injuries in the face and head. Village people informed PW 1 

about the incident by phone and he went to the place of occurrence and took his 

brother to the hospital. Thereafter he filed ezahar in the police station. Ext. 1 is his 

ezahar and Ext. 1 (1) is his signature.   

 

In his cross examination, PW 1 has stated that he filed ezahar on 02.12.2018. He 

was at his home at the time of incident and hence he did not see the incident. PW 1 

also did not remember the number of the motorcycle.  

 

9. Sri Jogeswar Baruah as PW 2 in his evidence deposed that he did not know Sonaram 

Mili. Accused Joy Prakash Baruah is his relative. He further stated that alleged 

incident occurred 3-4 months ago at the time of evening at Dhandi when one man 

named Mili was coming by cycle when accused Joy Prakash Baruah hit him by motor 

cycle as heard by him. 

 

In his cross examination, PW 2 has stated that he did not see the incident. Police did 

not interrogate him about the incident. 

 

10. Sri Umesh Mili as PW 3 in his evidence deposed that Sonaram Mili is his brother. He 

further stated that he did not know the accused. On 18.11.2018 at evening at about 

6:30-7:00 P.M accident occurred between Malipur-Kamdewal Bridge. He was going in 

his bicycle and suddenly a bike came in front of him and hit him and he became 

senseless. Villagers rescued him. His right leg was broken as a result of the accident 

and his backside, head and leg sustained injuries. His treatment was done in the 

Tezpur Medical College as well as in B.J. Hospital. 



 

 

In his cross examination, PW 3 has stated that place of accident place was down 

area. There was no light in his bicycle and accident happened suddenly. 

11. Upon careful appreciation of the evidences and materials on record, it can be 

ascertained that both the informant and PW 2 did not see the alleged incident and 

they are simply hearsay witnesses. Further victim PW 3 also could not see who hit 

him from his front and who was the man riding the alleged motorcycle as there was 

no light at that time as admitted by PW 3 in his cross examination. Hence all the 

Prosecution witness could not see it was actually the accused who hit the victim at 

the time of alleged incident. Moreover, there is no evidence stating anywhere that 

accused had caused the alleged accident. Rather it can be presumed from the 

evidences of Prosecution witnesses that accident might have taken place due to fault 

of the victim himself who suddenly came in front of the motorcycle of the accused 

with his bicycle as there was no light in the bicycle of the victim and victim himself 

admitted that accident took place suddenly. Moreover there was enormous delay in 

filing the FIR and there is no explanation as such. 

12. Thus accused cannot be made exclusively liable for the alleged incident without there 

being other evidences so as to form a chain or link of evidences which would prove 

that accused himself had committed the alleged accident and the same was 

committed due to exclusive fault of the accused. There is no independent witness or 

anyone relevant who had seen the happening of the alleged accident. Moreover, I.O 

did not examine the person who informed the informant over phone about the 

incident. 

13. It is seen from the materials on record that there is absolutely no evidence on record 

which would suggest that accused is liable for the alleged incident. It is settled that 

motor vehicle accident, by itself is not culpable, unless the Prosecution could show 

that the said incident took place due to rash or negligent driving of the accused. In 

the instant case at hand there is absolutely no material to show the manner in which 

accused drove his vehicle at the relevant time and informant himself also did not see 

the accident. Moreover, Prosecution could not examine even a single eye witness to 

the alleged occurrence.  

14. In view of the discussions made above, it is seen that there is absolutely no evidence 

on record which would even remotely implicate the accused. Thus, it is not vividly 

clear that the alleged accident occurred due to fault of the accused and there is 

nothing available in the testimony of the witnesses to prove that accused was riding 

the motorcycle in rash and negligent manner and such act or said negligence on the 



 

 

part of the accused resulted in an accident. In view of above discussion and 

considerations, it can be said that the alleged offences has not been established 

against the accused by the Prosecution and hence accused is entitled to be acquitted 

of the offence under Section 279/338 of the Indian Penal Code and all the aforesaid 

Points for determination of this case are decided in favour of the accused. 

 

ORDER 

 

Hence, I hold that accused Sri Joy Prakash Baruah is not guilty of committing 

offences punishable under Sections 279/338 of the Indian Penal Code. Accordingly, 

he is acquitted from the offences punishable under Sections 279/338 of the Indian 

Penal Code and is set at liberty forthwith. 

 

          The bail bond of the accused person shall stand cancelled and surety shall be 

discharged after the expiry of 6 (six) months period from today. 

 

          The case stands disposed off on contest. 

 

          The Judgment is delivered in the open Court in presence of the accused person and 

his Advocate. The Judgment is given under my hand and seal of this Court on this 

the 18th day of January, 2021. 

 

 

                                                                                                     (B. Acharyya) 

                         SDJM (M), Gohpur, Sonitpur 

 

           Appendix: 



 

 

 

           Prosecution Witness: 

          PW 1:             Sri Sonaram Mili 

          PW 2:  Sri Gayneswar Baruah 

          PW 3:  Sri Umesh Mili 

 

          Documents Exhibited by Prosecution:  

          Ext. 1:              Ezahar 

          Ext. 1(1):  Signature of Informant 

  

           Defence Witness: Nil 

          Documents Exhibited by the defence: Nil   

 

 

 

 

                                                                                                     (B. Acharyya) 

                                                               SDJM (M), Gohpur, Sonitpur 


